
his will be a short letter because I really want
the focus to be on the biographies of our law
student liaisons. If you remember in my first

letter from the chair, I mentioned the creation of law
student liaison positions and provided the name of the
students. However, I did not have their biographies at
the time and now I do. 

These positions are part of an outreach initiative to
our future section members and leaders. Having law stu-
dents participate in the section also provides an oppor-
tunity for us to learn from each other and support each
other in our activities. Besides, I must admit that I miss
law school—and this provides a link back to the law
school days. Yes, I am one of those nerdy people that
enjoyed law school immensely. If I could have made a
living being Professor Irma Russell’s student assistant, I
would have stayed in law school. Unfortunately, student
assistant positions doesn’t pay much so I graduated from
law school and joined TDEC’s Office of General
Counsel. But I digress, so back to our law student
liaisons. Below are short paragraphs about our liaisons
and their e-mail addresses. Please feel free to contact
them and let them know that we appreciate their deci-
sion to devote some of their precious time to our section.

Grant Dickson of Vanderbilt University (liaison for
the spring 2006 semester). Grant is from Nashville,
Tennessee. He graduated from Washington and Lee

University in Lexington, Virginia, with a double major in
English and German in 2002. Grant then worked as a
paralegal in Washington, DC for the Federal Tr a d e
C o m m i s s i o n ’s Bureau of Consumer Protection. He is cur-
rently a second year student at Vanderbilt and a John
Wade Scholar. He is the current president of the school’s
Environmental Law Society and is also involved with the
Moot Court Board and the Journal of Transnational Law.
This past summer, Grant clerked at the Nashville firm of
Sherrard & Roe. He plans to split his upcoming summer
with that firm again and also Beveridge and Diamond in
Washington, D.C. If you would like to contact Grant, his
email address is Benjamin.g.dickson@vanderbilt.edu.

Melissa Landrey of Vanderbilt University (liaison for
the fall 2005 semeseter). Melissa is originally from
Collegeville, Pennsylvania. She graduated from Tufts
University with a major in history. Melissa is currently
a second-year at Vanderbilt, and actively involved with
campus organizations such as the Environmental Law
Society, Vanderbilt Ambassadors, and the Legal Aid
S o c i e t y. She hopes to practice in Nashville 
after graduation.

Stephen Martin of the University of Knoxville
School of Law. Stephen is from Chattanooga,
Tennessee. He majored in English and graduated from
Vassar College. Stephen then taught English in
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E n vironmental Law Events 
at the University of Memphis 
Cecil C. Humphreys School of Law

n February of 2006 the University of Memphis Law School will compete in the National
Environmental Law Moot Court Competition at Pace Law School in White Plains, New
York. The team is comprised of second year students Carly Gallagher, Marci Harris, and

Haden Lawyer. This year’s problem concerns issues involving the Clean Water Act.
The Environmental Law Council and The Black Law Students Association have invited

Rita Harris to address the student body on Environmental Justice issues in the Memphis area.
She is scheduled to speak at the law school at noon on February 15, 2006. Please feel free to
join. Additionally, anyone interested in speaking on environmental law issues or being part of
a panel discussion please contact Environmental Law Council President Tommy Pacello at
tpacello@hotmail.com. ■
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hroughout the eight months I
have been Deputy Commis-
sioner at TDEC I have been

rewarded by the opportunity to work
with the smart and capable people in
our department. The issues we face
together are often challenging, but the
s t a f f ’s commitment to help meet these

challenges is beyond question. 
One of the reasons I enjoy my job so much is

because it affords me the opportunity to work with
Commissioner Jim Fyke. When Jim joined the depart-
ment almost three years ago to head Parks and
Conservation, he found 14 of the 54 state parks closed
and parks employee morale was at an all time low.
Under his leadership not only were the parks
reopened, but Tennessee State Parks have now been
named by the National Parks and Recreational
Association as one of the top four state park systems in
the country.

Tennessee State Parks is also the first system to my
knowledge that has all eligible state parks — 44 of
them — purchasing Green Power from TVA and their
local power distributors. We are also the first state park
system in the country to initiate a full biological
species inventory called the All Taxa Biological
Inventory (ATBI). 

Jim has been terrific to me, and it has been a
pleasure to serve as his deputy commissioner.

I also want to note the leadership of Governor
Bredesen. We all appreciate his steady hand and how
he has restored fiscal discipline to state government.
The governor has targeted investments in education,
public safety and job creation that will pay major div-
idends now and down the road for Te n n e s s e e .
Whether he’s calling upon his knowledge as a Harvard
physics major at the Spallation Neutron Source at Oak
Ridge or he’s relying on his business acumen to attract
new industry to our state, this governor can be counted
on to provide the leadership we must have to success-
fully deal with the challenges of the future. 

That includes environmental stewardship too.
Governor Bredesen has identified three environ-
mental areas of emphasis. First, he is fully committed
to protecting and improving our state’s land, air and
water. Second, he is committed to preserving our pri-
ority open spaces and enhancing the local communi-
ties. Third, he is committed to forging public-private
partnerships to promote natural resource stewardship. 

Over the next year — and hopefully the next five —
Environment and Conservation will continue to build

our goals, our strategies and initiatives around these
areas of emphasis. In fact, much has already been
accomplished in each of these areas. One example is
the Tennessee Heritage Conservation Act of 2005.
This new trust fund reflects the governor’s conservation
ethic and his thoughtful commitment to conserving
special places and open spaces in Tennessee. 

When I arrived at the department, the Bureau of
Environment was suspended in reorganization with no
small amount of uncertainty. What follows is what we
have done to address our structural issues.

First, we grouped the 11 environmental divisions
into three primary natural resource groups: land, air
and water.

We have now filled each of the bureau’s key
senior positions with outstanding individuals from
within the department. I believe that they, together
with our division directors and their deputy direc-
tors, are the best possible team to lead the bureau
toward sustained excellence.

Tracy Carter serves as senior director for Air
Resources. Tracy works closely with the divisions of Air
Pollution Control and Radiological Health. She has
more than 15 years experience with the department as
an attorney, program administrator and division director. 

David Draughon serves as senior director for Wa t e r
Resources. Divisions in this group include Wa t e r
Pollution Control, Groundwater Protection, Wa t e r
Supply and the West Tennessee River Basin Authority.
David is a professional engineer and has more than 34
years experience with the department. He has been the
Water Supply division director for the past 16 years. 

Chuck Head serves as senior director for Land
Resources. Chuck is responsible for the development
and coordination of policy, planning and strategy
across the Land Resources Group. The Land Resources
Group consists of the Division of Remediation,
Division of Solid and Hazardous Waste Management,
Underground Storage Tanks, Geology and the
Division for Department of Energy Oversight (DOE-
O) in Oak Ridge. Chuck has been with the depart-
ment in a variety of leadership roles for the past 27
years. He was a prior director for the Nashville
Environmental Field Office and the Division of
Underground Storage Tanks. 

Brenda Apple serves as senior director for
Environmental Field Offices. Brenda works closely
with all 8 department field offices on matters of policy
and operations in order to make sure we have effective
service delivery across all regions of Tennessee. Brenda
has more than 25 years experience with the department

Reorganization Update 
at TDEC’s Bureau of Envi r o n m e n t
By Paul Sloan, Deputy Commissioner
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nvironmental attorneys, are you prepared to
usher your clients into the new era of environ-
mental cleanup management? New financial

management standards will soon be bringing the full
light of day on previously undisclosed environmental
cleanup liabilities. As a result, your clients will need
assistance with developing and implementing man-
agement strategies that go beyond minimizing
enforcement actions.

ASSET RETIREMENT OBLIGAT I O N S
Starting in 2006, companies must identify and report
environmental cleanup obligations on company-
owned properties and facilities under a new far-
reaching accounting standard issued by the Financial
Accounting Standards Board (FASB). As an
accounting rule, the standard is applicable to all busi-
nesses — not just publicly traded corporations. 

On March 30, 2005, FASB issued an interpretation
of a 2001 accounting standard, Statement of Financial
Accounting Standards No. 143, Accounting for Asset
Retirement Obligations (FAS 143). The Interpret-
ation No. 47, Accounting for Conditional Asset
Retirement Obligations (FIN47), clarifies that FAS
143 is applicable to so-called “conditional legal obliga-
tions,” defined as a legal obligation to perform an asset
retirement activity in which the timing or method of
settlement are conditional on one or more future
events that may or may not be within the control of
the entity. Under FIN 47, Asset Retirement
Obligations (AROs) must be booked for future envi-
ronmental cleanup, even if management has no cur-
rent plans to retire the contaminated asset and
believes it can defer settlement of such obligation
indefinitely (e.g., by mothballing). 

FAIR VALUE MEASUREMENTS
FAS 143 also requires that the AROs be valued using
fair value measurements, which is reflective of a new
general accounting trend toward fair value rather than
the traditional practice of using cost-based methods.
FASB is expected to issue its final standard for fair
value measurement soon after the publication of this
article. Generally speaking, the fair value of a liability
is the amount at which the liability could be settled in
a current transaction between willing parties, other
than in a forced or liquidation transaction. 

The best evidence of fair value is quoted prices in
active markets. If this is not available, then estimates
based on the best information available may be used.
Evidence might include prices for similar liabilities. Or
liabilities might be calculated as the “present value”

based on “expected value” calculations.

UNDUE COST AND EFFORT
The concept of “undue cost and effort” represents a
huge shift in obligations for the valuation of environ-
mental cleanup liabilities from the current “best esti-
mate” and “known minimum value” approaches.
Current practices also allow valuation to avoid incur-
ring undue cost and effort in making valuations. By
their very nature, “mothballing” strategies produce little
information on the number and size of liabilities. When
combined with “known minimum value” methods, very
large liabilities are often booked at or near zero. 

In June 2005, FASB explicitly rejected this long-
standing policy, stating that the undue cost and effort
criterion should be eliminated because “the most rele-
vant valuation technique might also be the most costly
technique.” The American Society for Testing of
Materials (ASTM) in the Standard Guide for
Estimating Monetary Costs and Liabilities for
Environmental Matters (E 2137-01) establishes that
“expected value” calculations require the most robust
data sets while “minimum known value” calculations
require the least robust data sets.

I M P L I C AT I O N S
The implications of the accounting rules are staggering.
FIN 47 means that all environmental liabilities must be
identified. Think phase I and phase II environmental
site assessments. This requirement applies to any and
all property, owned by a company, that might have
environmental liabilities. This includes asbestos. Once
recognized environmental conditions have been iden-
tified and verified to be above statutory action levels,
regulatory agencies must be notified.

The fair value methods compel companies to obtain
sufficiently robust data for calculating the “expected
value” of the environmental cleanup liability. At a
minimum, the nature and extent of contamination
must be defined in order to perform an “expected
value” calculation for a single liability. Presumably, this
information will be generated as either an enforcement
action or as a voluntary cleanup program.

At this point, the benefits of “mothballing” will
have been eliminated in part or in whole. Therefore,
your client will likely be developing strategies for dis-
position of their portfolios of brownfields. 

Clients will be seeking assistance for innovative man-
agement of the financial reserves for environmental
cleanup liabilities, which will have increased signifi-
cantly and maybe dramatically. And there will likely be
implications for tax strategies and risk management.

E n vironmental Management: A New Era
By Robert Lipscomb, CHMM, Brownfields Program Manager, BWSC
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as a division manager with Superfund and Wa t e r
Supply in both the central and field offices plus serving
as Nashville environmental field office director. 

Second, we created the Office of Environmental
Assistance to promote, coordinate or track everything
we do in the bureau outside of our regulatory func-
tions. We did this in order not to lose sight of the key
role TDEC plays in supporting environmental stew-
ardship beyond our regulatory roles. This will also
enable us to better manage and strategically direct our
educational programs, grants, loans, awards, rebates
and incentives. Lori Munkeboe serves as director for
the Office of Environmental Assistance. Lori has
brought high energy and a wide range experiences to
this post, and she is doing a great job.

Third, we created a scholar-in-residence to lead our
Office of Environmental Policy and to oversee the
development and writing of a comprehensive report
on Tennessee’s environment. This report should be
complete in 2006, and it is my goal for our profes-
sionals in the department to have a major voice in its
production. We believe that an annual scholar-in-res-
idence will give us a much improved and meaningful
link with academic communities across the state.

Our first scholar-in-residence is UT Professor David
Feldman. Dave is the head of UT’s Political Science
department and a former research analyst at Oak Ridge
L a b o r a t o r y. He’s no stranger to the department having
authored the Water Policy Research Needs in
Tennessee for the department in June 2003. 

Fourth, we created a strategic management position
in order to support senior management’s implementa-
tion of their strategic goals and priorities. Elaine Boyd,
director of strategic management, is our newest and
final addition to the senior team. Elaine is from East
Tennessee and an engineering graduate from
Vanderbilt. She spent 5 years at EPA Region IV where
she managed multi-disciplined teams involved with
remediation of hazardous waste sites. She later worked
with Mobil Oil in California and Tenneco Natural Gas
in Houston. Elaine returned to Tennessee with her
family in 1997, serving as Vice-President and Business
Analyst for Commercial Banking with AmSouth. 

I am very excited about this senior group. Each has a
tremendous amount of talent and experience.
M o r e o v e r, they all have a true commitment to public
service. With these leaders and this new structure, I
believe we have created the best chance for the bureau
to be successful in serving the citizens of Tennessee with
a responsive, efficient regulatory system that improves
the environmental health of our communities.

Fulfilling our mission to protect and improve the
quality of our land, air and water will require open
communication and significant partnership with com-
munities, business and local governments. Passage of
the Third Party Appeal bill last year illustrates how

open communication and cooperative problem
solving can produce results. That bill would never
have passed without the tough collaborative work of
business interests, environmental advocacy groups
and the legal community.

I want Te n n e s s e e ’s environmental regulatory
system to be reasonable, protective and effective.
Having traveled the state from Mountain City to
Memphis the past year, I have learned that TDEC’s
enforcement process often serves as a lightening rod
for different opinions. Some believe we are too strict
and quick to take penalty action. Others believe we
are slow and not adequately focused on issues of con-
cern to them. Working with our department’s
lawyers, scientists and specialists, I have found our
enforcement process to be fair and efficient. 

Yes, we can and will continue to improve our
enforcement efforts as we protect the public trust.
There is an important role for punishment and pro-
scription as part of effective regulation. Tough enforce-
ment is critical when we are dealing with bad actors,
especially to reassure the individuals and organizations
doing things the right way that they are not suffering
any comparative disadvantage. However, I want to
spend more of my direct time working on activities
that promote incentives, education and voluntary
steps to improve environmental performance. 

Since 2003 the department has provided roughly
$300 million in environmental assistance to companies,
counties and municipalities across the state’s 95 coun-
ties through grants, low interest loans, awards, rebates
and incentives. In contrast, the department has assessed
penalties of $24.2 million during the same period. 

Environment and Conservation’s outreach and
education activities are also core to achieving our
goals. One good example continues to be Tennessee’s
public drinking water system and the department’s
Division of Water Supply. Today over 98% of
Tennessee citizens receiving public drinking water are
served by a public drinking water system meeting all
the federal requirements. This is the highest per-
centage in Region IV, and one of the highest in the
United States. EPA has recognized our performance
and recommended Tennessee’s public drinking water
program as a model for other states to benchmark. 

Much of this success stems from the relationship
between local and state officials plus the shared com-
mitment and investment toward skills training and
advancement. The department’s Fleming Tr a i n i n g
Center (FTC) in Murfreesboro is a key reason
Tennessee is a national leader. The first of its kind,
Fleming stands today as one of only a few state-oper-
ated training facilities for the water industry. Fleming
instructors have provided training, certification, and
technical assistance — often free of charge — to thou-
sands of operators throughout the state. 

Reorganization Update at TDEC’s Bureau of Envi r o n m e n t (continued from page 2)
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The 2006 Show of the South
35TH ANNUAL SOLID/HAZARDOUS WASTE CONFERENCE AND EXHIBITION

May 3-5, 2006
Gatlinburg Convention Center

Sponsored by the
Tennessee Department of Environment and Conservation

Division of Solid Waste Management
Continuing Legal Education Offered Through the Tennessee Bar Association

CONFERENCE HOTELS
These conference hotels are ready to serve you at this year’s event.
Make your reservation directly with the hotel of your choice for sleeping accommodations:

Holiday Inn Glenstone

520 Historic Nature Trail Road 504 Historic Nature Trail Road
(865) 436-9201 (865) 436-9361

Park Vista Hotel Microtel Inn

Historic Nature Trail Road (atop hill) 211 Historic Nature Trail Road 
(865) 436-9211 (865) 436-0107

Additional lodging information may be obtained by calling the Gatlinburg Chamber of Commerce at
(865) 436-4178.

Registration Fee: The advance registration fee is $275 per person before April 7, 2006. An on-site fee
of $300 per person will be charged that date. The fee includes admission to all conference sessions, con-
tinental breakfasts, lunches, refreshment breaks, exhibition and the conference wide event.

Student Fee: A special student fee is available this year for students pursuing a degree in an environ-
mental discipline. Verification of enrollment may be required.

Additional Fees: There will be additional fees for attorneys desiring legal education credit. 
The amount is $75.

LOOK FOR 2006 BROCHURE AND REGISTRATION MATERIALS AT:
http://www.state.tn.us/environment/swm/conference/pdf/Brochure.pdf

ADDITIONAL INFORMAT I O N :
Exhibitors: Tommy Himes at (615) 532-0788
Registration: Mary Evans at (615) 532-0798

YOU ARE INVITED!
The Environmental Law Section 
of the Tennessee Bar Association
cordially invites its members to attend 
breakfast with Commissioner James H. Fyke
on Friday, May 5, 2006, 8:00 a.m. at the 
Holiday Inn in Gatlinburg. 

The commissioner’s address will be, 
“What Lawyers Dealing with TDEC Need to Know.”

We hope to see you there!
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S A R B A N E S - O X L E Y
It may be tempting to just ignore this and hold on to
the old paradigm, but a comprehensive set of disclo-
sure and accounting regulations known as Sarbanes-
Oxley creates criminal penalties of upwards of 25 years
in prison for that strategy. Formally known as the
Public Accounting Reform and Investor Protection
Act of 2002, Sarbanes-Oxley was passed in the after-
math of accounting scandals, such as Enron and
WorldCom. Under Sarbanes-Oxley, CEOs and CFOs
of publicly traded companies must certify that the
financial statements “fairly present” the financial con-
dition of the company. Further, the company’s inde-
pendent auditors must certify the effectiveness of the
internal control system for financial reporting. 

CERCLA FINANCIAL ASSURANCES
As if this new paradigm has not become complex
enough, now the Government Accountability Office
(GAO) and the Environmental Protection Agency
(EPA) are weighing in to protect the interest of the
federal government. Increasingly, many companies are
now using bankruptcy court to shed environmental
liabilities. As a result, these liabilities are accruing to
the federal government and taxpayers.

In their August 2005 report Environmental
Liabilities, EPA Should Do More to Ensure That
Liable Parties Meet Their Cleanup Obligations
(GAO-05-658), the GAO takes the EPA to task. “For
instance, EPA has not yet implemented a 1980 statu-
tory mandate under Superfund (Comprehensive
Environmental Response, Compensation, and
Liability Act, or CERCLA) to require businesses han-
dling hazardous substances to maintain financial assur-
ances that would provide evidence of their ability to
pay to clean up potential spills or other environmental
contamination that could result from their operations.
By its inaction on this mandate, EPA has continued to
expose the Superfund program, and ultimately the
U.S. taxpayers, to potentially enormous cleanup costs
at facilities that currently are not required to have
financial assurances for cleanup costs. These sites
include gold, lead, and other hardrock mining and
metal-plating facilities.”

In its response to the draft report, EPA acknowledged
its failure to implement the mandate of Section 108 (b)
(1) of CERCLA. As a result, EPA’s enforcement office

has begun several initiatives concerning financial assur-
ances, including making this a priority for fiscal year
2006. It should also be noted that the GAO report
linked this issue to FIN 47 and Sarbanes-Oxley.

TIPPING POINT
Clearly, business is entering a new era of environ-
mental cleanup liability management. The confluence
of financial reporting initiatives has pushed manage-
ment strategies past the tipping point from reactionary
to active management. Are you ready? ■

Robert Lipscomb has 27 years’ experience directing diverse
projects as an environmental consultant for the chemical
process industry. He has supported mergers and acquisi -
tions throughout North America and Europe. Lipscomb is
a national leader, speaker and author on the subjects of
Brownfields, and applying accounting and financial
reporting rules to environmental liabilities. He holds a
Bachelor of Science degree in Chemical Engineering from
University of Tennessee.

E n vironmental Management: A New Era (continued from page 4)

Starting in 2006 companies must identify and report

environmental cleanup obligations on company-owned

properties and facilities.
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Ukraine for the Peace Corps. As a law student, he has
clerked at the Chattanooga firm of Weill, Weill & Long,
competed in the National Environmental Moot 
Court Competition, and interned at the Palmer office of
the Alaska Public Defender. After graduation, 
Stephen intends to get a dog and a pickup truck. If you
would like to contact Stephen, his e-mail address is 
stephentrmartin@gmail.com.

Tommy Pacello of the Cecil C. Humphreys School of
L a w, University of Memphis. Tommy was born in Memphis,
TN. He attended the University of Georgia where he grad-
uated with a degree in Business Management. After college,
Tommy worked for the U.S. Senate in the office of the
Secretary of the Senate. He then moved to Nashville and
worked for the Nashville Scene. Tommy is currently fin-
ishing his last year of law school and clerking for Shelby
County Circuit Court Judge Robert L. Childers. He is
actively involved with the Moot Court Board and currently
serving as the president for the Environmental Law Council.
After graduation Tommy anticipates pursuing a doctorate in
City Planning. If you would like to contact To m m y, his e-
mail address is tpacello@hotmail.com. ■

Letter From the Chair (continued from page 1)

To the fullest extent possible, I want to deepen the
communication, collaborative partnerships and peer sup-
port that we have with communities, industry, govern-
ment and individuals. That’s the only way we will
achieve our goals.

Tennessee is fortunate to have some of the nation’s
best legal minds engaged in environmental matters. I
look forward to working with members of the Tennessee
bar as we discuss issues, initiatives and events that impact
our state’s environmental health. I trust we will find
common ground in improving the quality of our land, air
and water for our families and future generations. ■

Reorganization Update at TDEC’s 
Bureau of Envi r o n m e n t (continued from page 4)


